
Released under the Freedom of Information Act 1982

Page 1 of 49

Document 1
OFFICIAL



Contents 

In scope ....................................................................................................................... 1 

Out of scope ................................................................................................................. 3 

Overview of Recommendations, Suggestions and Comments ........................................ 4 

Delegations for making recommendations, suggestions and comments ........................ 4 

Making recommendations, suggestions and comments ................................................ 7 

Procedural fairness and agency opportunity to respond ............................................................... 7 

Recommendations 7 
Ombudsman Act (Cth) and Ombudsman Act (ACT) ....................................................................... 8 
Public Interest Disclosure Act 2013 ................................................................................................ 9 
Recommendations arising from inspections of use of covert and intrusive powers ..................... 9 

Suggestions 9 
Public Interest Disclosure investigations ...................................................................................... 10 

Comments 10 
Public Interest Disclosure investigations ...................................................................................... 11 

Using recommendations, suggestions and comments together 11 
Using a combination of recommendations, suggestions and comments in reports ................... 11 
‘Escalating’ comments and suggestions to recommendations .................................................... 11 
Making comments and suggestions after an investigation report .............................................. 11 

Failures to accept or action recommendations and suggestions .................................. 12 

Recommendations under the Ombudsman Act 12 

Other options – recommendations, suggestions 12 

Additional and linked resources.................................................................................. 13 

Approval .................................................................................................................... 13 

Recommendations, Suggestions and Comments Policy: Appendices............................ 14 

Appendix 1 - Parliamentary investigations decision flowchart – Recommendations Suggestions 
and Comments 14 

Appendix 2 - Industry investigations decision flowchart – Recommendations 15 

Appendix 3 – Triggers for recommendations under the Ombudsman Act (Cth) and (ACT) 16 
 

 

Released under the Freedom of Information Act 1982

Page 2 of 49

OFFICIAL



Released under the Freedom of Information Act 1982

Page 3 of 49

OFFICIAL



than 2 years, and every 6 months thereafter, with a copy to be 
tabled in Parliament. Under s 486O of the Migration Act 1958 
the Ombudsman may make recommendations in an 
assessment. 

Commonwealth National 
Preventive Mechanism 
(NPM) team 

The Commonwealth NPM makes reports as required by Article 
23 of the Optional Protocol to the Convention against Torture 
(OPCAT).  

Article 19(b) of the OPCAT requires NPMs to make 
recommendations to the relevant authorities with the aim of 
improving the treatment and the conditions of the persons 
deprived of their liberty and to prevent torture and other cruel, 
inhuman or degrading treatment or punishment. 

In the absence of NPM specific legislation, the Commonwealth 
NPM’s visit work is undertaken as an own motion investigation 
under the Ombudsman Act 1976. Recommendations are made 
using the authority of s 15 of the Ombudsman Act 1976.  

LEIO Inspection reports – 
oversight of covert, 
intrusive and coercive 
powers  

The Office regularly inspects and reports on law enforcement 
and integrity agencies’ use of covert, intrusive and coercive 
powers under: 

• Telecommunications (Interception and Access) Act 
1979  

• Crimes Act 1914  
• Surveillance Devices Act 2004  
• Part V of the Australian Federal Policy Act 1979 (Part 

V)  
• Part 3.11 and Chapter 4 of the Crimes (Child Sex 

Offenders) Act 2005 (ACT). 
• Crimes (Assumed Identities) Act 2009 (ACT), the 

Crimes (Controlled Operations) Act 2008 (ACT) and the 
Crimes (Surveillance Devices) Act 2010 (ACT)   

• Part 15 of the Telecommunication Act 1997.  

Under these Acts, the Office is required to report on the extent 
of agencies’ compliance with the relevant legislation. These 
Acts do not include prescribed terminology for our reports. The 
Office makes suggestions and recommendations to agencies 
focused on identified non-compliance.  

For inspections under the Australian Federal Policy Act 1979 
(Part V), under s 40XD our reports must include comments as 
to the comprehensiveness and adequacy of the administration 
of matters under Divisions 3 and 4, but there is no requirement 
to make suggestions or recommendations.  
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Overview of Recommendations, Suggestions and Comments 

Recommendations, suggestions and comments are tools our Office uses as part of investigations, 
inspections or assessments to raise issues with, and seek action by the agencies, prescribed 
authorities and industry providers we oversee.  

Our Office does not need to make recommendations, suggestions or comments in every 
investigation, inspection or assessment we undertake. We can also encourage an organisation to 
fix problems we identify without exercising our formal powers – for example, by providing 
feedback at liaison meetings and issues briefings, or arranging for the Ombudsman to write to 
the agency head. 

Staff in our Office can make recommendations, suggestions or comments under a range of Acts 
and this policy provides guiding principles for doing so, as well as engaging with the specific legal 
thresholds that apply. 

All recommendations, suggestions and comments must be: 

• made in writing 
• authorised by the Ombudsman or an appropriately delegated officer 
• relevant to an investigation, inspection or assessment undertaken under relevant 

legislation.  

The Office cannot compel a department, agency or prescribed authority to implement – or even 
respond to – its recommendations, suggestions or comments. However, we do have escalation 
options if agencies or providers do not accept and/or act on our recommendations. See Failures 
to accept or action recommendations and suggestions. 

Delegations for making recommendations, suggestions and 
comments 

Prior to making a recommendation, suggestion or comment, it is important to seek the approval 
of the Ombudsman or delegate, as appropriate. 

The table below summarises the relevant delegations at the time this policy was last updated, 
but it is important staff check the current delegation instruments on the intranet before 
proceeding: 

• Instrument of delegation and authorisation under the Ombudsman Act 1989 and Children 
and Young People Act 2008 

• Delegations made under the Ombudsman Act 1976 and Australian Federal Police Act 
1979 
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17(h). Accordingly, these recommendations can only be made 
by the Ombudsman as the head of the Commonwealth NPM.  

Suggestions may be made in post-visit summaries under 
authorisation of the Director OPCAT & Detention Monitoring. 
Agencies are not required to respond to suggestions, 
although they may choose to do so. 

Inspection reports – Office 
oversight of covert, intrusive 
and coercive powers  

The making of recommendations, suggestions and comments 
under the following Acts is not specifically delegated: 

• Telecommunications (Interception and Access) Act 
1979  

• Crimes Act 1914  
• Surveillance Devices Act 2004  
• Australian Federal Policy Act 1979 (Part V) 

Registration of child sex offenders in the Australian 
Capital Territory. 

• Crimes (Assumed Identities) Act 2009 (ACT), the 
Crimes (Controlled Operations) Act 2008 (ACT) and 
the Crimes (Surveillance Devices) Act 2010 (ACT)  

• Part 15 of the Telecommunication Act 1997   

In practice, reports sent to agencies containing 
recommendations (which are formal reports) are made by 
the Ombudsman. Reports containing suggestions are usually 
cleared by the EL2 but may be cleared by an EL1 if the finding 
is administrative or does not involve public harm 
(streamlined reports and findings letters). 

All reports made under the Part V of the Australian Federal 
Policy Act 1979 and Fair Work Act 2009 (Cth) are tabled in 
Parliament and provided to the agency by the Ombudsman.  
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Making recommendations, suggestions and comments 

Guidance on how to craft effective recommendations, suggestions and comments is available in 
our Office’s Crafting recommendations guidelines. While the guidelines specifically refer to 
recommendations, the Double SMART model should also be used when crafting suggestions and 
may be used when crafting comments. 

Procedural fairness and agency opportunity to respond 

A report by the Ombudsman is an expression of the Ombudsman’s opinion: it is not a statement 
agreed between the Ombudsman and the agency. 

Prior to finalising a report that includes actual or implied criticism (with or without a 
recommendation), the Office must provide the agency or person who is the subject of the report 
with the opportunity to appear before the Ombudsman and to make submissions, either orally or 
in writing.  

This is a requirement under s 8(5) Ombudsman Act 1976 (Cth) s 9(6) Ombudsman Act 1989 (ACT) 
and accords with the expectation of procedural fairness embedded within the administrative law 
principles. 

In practice, during this step, the Ombudsman may share a draft of our report and any 
recommendations with the principal officer of the department, agency or prescribed authority 
under investigation and invite them to: 

• correct any errors of fact or omission in the report 
• provide a formal response to the Office’s findings including any recommendations. 

The draft report must only be shared as a PDF document. It should be accompanied by clear 
instructions to the agency that the Office will not act on suggested or requested edits to the 
report unless they are necessary to address agreed errors. 

Recommendations 

The Ombudsman can use a recommendation to seek remedial action from a department, agency 
or prescribed authority, usually at the conclusion of an investigation, inspection or oversight 
activity. They can be made in respect of a single complaint or activity, groups of 
complaints/activities, or a systemic issue. 

For example, we may make a recommendation where: 

• We identify action taken appears to be contrary to law. 
• We identify action taken was unreasonable, unjust, oppressive or improperly 

discriminatory. 
• We identify action taken was, in all the circumstances, wrong. 
• We identify one or more records that are not compliant with the legislation and indicate 

a serious systemic issue. 
• We identify policies, procedures or culture that support, or contribute to serious or 

systemic problems in an entity’s administration.  

An agency’s previous responsiveness to feedback, as well as what we know about its culture, may 
contribute to our assessment of whether a problem is sufficiently serious or systemic to warrant 
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a recommendation. These factors may also influence whether a report containing 
recommendations is published – whether in full, in part or at all. 

The Ombudsman will ask the principal officer for their response to any recommendations. The 2 
options available to agencies and prescribed authorities are to accept or not accept. We also ask: 

• If the agency or prescribed authority accepts the recommendation, that it provides 
particulars of any action it proposes to take and expected timeframes for 
implementation. We may also include (as part of a recommendation) estimated 
reasonable timeframes for implementation of a recommendation. 

• If the agency prescribed authority does not accept the recommendation, its reasons for 
not accepting.  

It is the Office’s practice not to allow an agency to ‘note’ recommendations and if it chooses to 
do so, we will formally regard the recommendation as being ‘not accepted’. It is important we 
hold an agency to account for whether it takes appropriate action on matters we raise with it, 
including recommendations.  

If an agency does not take sufficient and/or timely action to implement recommendations made 
in a s 15 report, the Ombudsman may choose to bring this to the attention of the Prime Minister 
and the Parliament via reports under s 16 and s 17 of the Ombudsman Act 1976 (Cth). The Office 
may also choose to draw attention to an agency’s inaction on other types of reports, including by 
engaging with relevant parliamentary joint committees or issuing a public statement.  

Wherever possible, we should draft recommendations in a way that does not open them up to 
being split into different components, as this may increase the chances an agency will seek to 
accept only part of it. If an agency is reluctant to accept a recommendation because it cannot 
make necessary changes quickly, we should encourage them to take steps to manage the risk in 
the short term and schedule the intended change. 

Ombudsman Act (Cth) and Ombudsman Act (ACT) 

The term ‘recommendation’ has a specific meaning under the Ombudsman Act 1976 (Cth) and 
Ombudsman Act 1989 (ACT).  

Recommendations may only be made when specified circumstances are met, under the following 
sections: 

• in investigation reports under the Ombudsman Act 1976 (Cth) – s 15, s 19F, s 19V, s 19ZQ, 
s 20Q, s 20U, s 20V) 

• in investigation reports under s 17K or s 18 Ombudsman Act 1989 (ACT) 
• during, or following an investigation using ss 11(1) and 11(2) of the Ombudsman Act 1976 

(Cth)  
• during, or following an investigation using ss 13(2) and 13(3) of the Ombudsman Act 1989 

(ACT). 

Under section 15 of the Ombudsman Act (Cth) and section 18 of the Ombudsman Act (ACT), if the 
Ombudsman is of the opinion, based on a complaint or own motion investigation, that: 

• an action appears to be contrary to law, unreasonable, unjust, oppressive or improperly 
discriminatory or otherwise wrong in all the circumstances; and 

• some action should be taken in response 
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• the Ombudsman must prepare a report containing reasons for that opinion and may 
include recommendations. 

Appendix 3 includes more information about the criteria of which the Ombudsman must be 
satisfied before making a recommendation as part of an investigation. 

Appendices 1 and 2 include decision flowcharts showing the steps involved when making 
recommendations, suggestions and comments in investigations under the Ombudsman Act 1976.  

Public Interest Disclosure Act 2013 

Under the PID Act, reports about investigations into a public interest disclosure may include 
recommendations to address investigation findings (s 51(2)(d)). A principal officer of an agency 
must take appropriate action in response to report recommendations and other matters 
contained in the investigation report (s 59(4)). Agencies are required to notify the Ombudsman of 
the actions the principal officer of the agency has taken during the financial year in response to 
disclosure investigations recommendations and findings (s 76(2)(a)(iv)). 

Recommendations arising from inspections of use of covert and intrusive powers 

The legislation under which the Office oversees and inspects law enforcement and integrity 
agencies’ use of covert and intrusive powers does not include prescribed terminology. In practice, 
reports containing recommendations are sent to the agency by the Ombudsman. 

Suggestions 

A suggestion allows the Ombudsman and their delegates to suggest a department, agency or 
prescribed authority, take action (remedial or otherwise) during or following an investigation, 
assessment, inspection or oversight activity. 

Suggestions are generally considered where the issue identified calls for remedial action but does 
not meet the level of seriousness required to make a recommendation. For example, we may 
suggest an agency takes action where: 

• the legislative triggers for an investigation report with recommendations have not been 
met, but there is still action an agency can take to address identified issues 

• we identify records that are not compliant with the legislation but do not appear to 
represent a serious or systemic issue 

• we find policies, procedures, documented or undocumented practices that are not 
sufficiently robust to ensure compliance with legislation or are likely to contribute to 
instances of non-compliance 

• practices or operations of an agency that are unnecessary or disproportionate to the role 
and functions of the agency 

• during an OPCAT visit, we identify a local issue that has not yet reached a level of 
systemic effect and wish to prevent it escalating. 

 
The discretion available to the Ombudsman or their delegate to make suggestions is quite broad 
and this option can be used more flexibly, compared to recommendations. Suggestions may 
reflect on any matter relating to or arising out of an investigation and be provided in any time or 
manner thought fit.  

We can also make suggestions under the Ombudsman Act (Cth) and Ombudsman Act (ACT) to 
another agency not involved in the complaint, where the Ombudsman is of the view that this is 
warranted.  
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Where the Office makes a suggestion as part of an investigation, inspection or oversight activity, 
we expect the relevant agency, department or prescribed authority to provide a response. We 
also generally expect the body to act on the suggestion by making the proposed improvements 
and providing us a written response to confirm the outcome. 

If an agency cannot make changes quickly, we should encourage it to take steps to manage the 
risk in the short term and schedule the intended change. 

When communicating with the department, agency or prescribed authority about the suggestion, 
delegates should request a response to the suggestion within a particular time and seek the 
following information: 

• Whether the suggestion is accepted or not accepted.  

• If the agency or prescribed authority accepts the suggestion, particulars of 
any action it proposes to take and expected timeframes for implementation. 

• If the agency or prescribed authority does not accept the suggestion, its 
reasons for not accepting.  

Public Interest Disclosure investigations 

If the Office decides to investigate a disclosure under the Ombudsman Act 1976 (in accordance 
with s 49 of the PID Act), the investigation may be finalised with suggestions to address its 
findings as above. 

Comments 

A comment allows the Ombudsman and their delegates to bring an issue to an agency’s attention 
during or following an investigation.  

A comment can be used when: 

• The agency has already taken steps to improve a deficiency in its administrative practices. 
For example, we may wish to make a comment where our investigation identified an 
action was unreasonable and the agency fixed it during the investigation. While a 
suggestion is unnecessary because the problem is already fixed, we may still want to put 
it on record that the agency’s earlier actions were wrong. 

• We want to highlight examples of good practice in government or industry to inform the 
agency’s approach. For example, we might draw the agency’s attention to an existing 
best practice guide or industry standard or let them know about recent initiatives 
developed by another agency on a similar issue. 

• We want to highlight issues we observed during an investigation or inspection which do 
not warrant a recommendation or suggestion but are still important to raise with the 
agency. For example, we might comment on delays in the agency responding to the 
complainant’s original contact, or that we experienced difficulty identifying which person 
or business area was responsible for responding to the Office. 

When making a comment, agencies or entities are requested to acknowledge receipt of the 
comments. We welcome but do not require a formal response to the substance of the comments 
or advice of any actions the agency has taken in response to the comments. 
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Public Interest Disclosure investigations 

If the Office decides to investigate a disclosure under the Ombudsman Act 1976 (in accordance 
with s 49 of the PID Act), the investigation may be finalised with comments to provide context to 
investigation findings and the suggestions made.  

Using recommendations, suggestions and comments together 

Using a combination of recommendations, suggestions and comments in reports 

Inspection or oversight reports may use a combination of recommendations, suggestions and 
comments to report the extent of issues identified. 

Suggestions and comments may be included in an investigation report where the relevant 
triggers for a report are met. For example, following an own motion investigation, in addition to 
making recommendations, we may want to also include suggestions for administrative 
improvement that do not meet the requirements of s 15(1). 

However, recommendations can only be made in reports under s 15 (mirrored in s 19F, s 19V, s 
19ZQ, s 20Q, s 20U, s 20V) of the Ombudsman Act 1976 (Cth) or s 17K or s 18 of the Ombudsman 
Act 1989 (ACT).  

‘Escalating’ comments and suggestions to recommendations 

The Ombudsman Acts do not prohibit the Office from making a recommendation in an 
investigation report in a matter where it has already provided comments or suggestions under  
s 12(4) of the Ombudsman Act 1976 (Cth) or s 15(4) of the Ombudsman Act 1989 (ACT).  

However, this should not automatically be used as an escalation process. For example, we do not 
escalate a suggestion to a recommendation solely on the basis that we are not satisfied that the 
agency has taken sufficient action. Please see the Failures to accept or action recommendations 
and suggestions section for more information on options. 

However, if the Ombudsman is satisfied that the triggers for an investigation report (with 
recommendations) enliven an obligation to make a report, the Ombudsman is not precluded 
from making recommendations in respect of an investigation (or several investigations) where  
s 12(4) suggestions or comments were previously made. 

For inspection reports, the Office may escalate a suggestion to a recommendation if inaction 
results in continued non-compliance or non-compliance of a serious nature.  

Making comments and suggestions after an investigation report 

It is important to note that we cannot make formal comments or suggestions to an agency or a 
prescribed authority about a matter where the Ombudsman has previously furnished a report 
under ss 15, 19F, 19V, 19ZQ, 20Q, 20U, 20V of the Ombudsman Act 1976 (Cth) or s 18 of the 
Ombudsman Act 1989 (ACT) relating to that matter or matters that include that matter. The 
intention of the Act is that, where a report has been furnished to an agency, all formal matters 
for that agency arising out of an investigation should be covered in the report of the 
investigation.  

However, this does not prevent the Office engaging with an agency about an issue following the 
provision of a report about that issue. For example, the Ombudsman might write to the agency 
head to highlight further examples of a systemic issue included in a report, or investigations staff 
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might provide feedback at an agency liaison meeting that the previously high level of complaints 
which prompted the Office to issue its report has recently subsided. 

Failures to accept or action recommendations and suggestions 

Recommendations under the Ombudsman Act 

If a department, agency or prescribed authority does not accept a recommendation or does not 
take remedial action following a recommendation, the Ombudsman Acts provide that the 
Ombudsman can: 

• include an agency’s response to recommendations in any investigation report – which is 
provided to the relevant Minister under s 15(6) of the Ombudsman Act 1976 (Cth) or 
s 18(6) of the Ombudsman Act 1989 (ACT) 

• for parliamentary investigation recommendations – inform the Prime Minister and make 
a report on the matter to the Parliament under s 16 and s 17 of Ombudsman Act 1976 
(Cth) or s 15(4) of the Ombudsman Act 1989 (ACT). 

In the Overseas Student Ombudsman context, s 19ZQ(6)(b) provides that the Ombudsman must 
give the Minister any comments given by the provider in response to a recommendation. 

Subsection 8(8) also provides that the Ombudsman can discuss any matter relevant to an 
investigation with the responsible Minister, whether during an investigation or after its 
completion. 

In deciding whether any of these actions are appropriate, officers should use discretion and 
identify the best course of action, considering factors such as the seriousness of the issue at 
hand, the strength of the Office’s position, previous attempts by the Office to influence an 
outcome, the agency’s record of compliance, and the overarching public interest.  

Other options – recommendations, suggestions 

Our Office may also consider the following options when engaging with entities who do not 
accept and/or act on our recommendations and suggestions: 

• Internally escalating the action or inaction to the Senior Assistant Ombudsman, Deputy 
Ombudsman or Ombudsman. 

• Publishing, or disclosing to a relevant authority, our Office’s views about the action or 
inaction – under s 35A of the Ombudsman Act 1976 (Cth) or s 34 of the Ombudsman Act 
1989 (ACT). 

• Note: SES Band 1 and above (and some EL2s) are delegated to authorise 
disclosures under these sections. 

• Article 23 of OPCAT requires publication and dissemination of annual reports on NPMs, 
including presentation to parliament, the Subcommittee for Prevention of Torture and 
the United Nations. Agency responses and the NPM’s assessment of action or inaction on 
recommendations are included in these reports. 

• For the oversight of covert and intrusive powers, failure to action recommendations and 
suggestions that increase compliance, or the risk of non-compliance, may result in the 
Office conducting additional oversight activities. Serious or systemic non-compliance by a 
specific agency is reported to the Minister or Parliament in our quarterly, biannual or 
annual reports. These reports are tabled in Parliament and available publicly. Failure by 
an agency to adequately address our recommendations and suggestions is likely to 
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Recommendations, Suggestions and Comments Policy: Appendices 

Appendix 1 – Parliamentary investigations decision flowchart – Recommendations Suggestions 
and Comments 
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Appendix 2 - Industry investigations decision flowchart – Recommendations 
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1. Purpose

This policy sets out the Office’s approach to monitoring, assessing, and reporting on 
agencies’, industry providers’ and prescribed authorities’ (‘entities’) implementation of 
recommendations and suggestions made by our Office. 

This policy does not apply to comments made by our Office under s 12(4) of the 
Ombudsman Act 1976 as we do not follow up on entity implementation of comments. 

The policy aims to: 

• enhance consistency in approaches to recommendation and suggestion
implementation across teams and branches, wherever possible

• provide clear guidance for monitoring, assessing and reporting on
recommendation and suggestion implementation

• support our Office’s strategic objective to influence enduring systemic
improvement in public administration, through formal and informal comments,
suggestions and recommendations, strategic engagement, inspections, visits,
education and investigations.

This policy complements our Investigations Policy and Recommendations, Suggestions 
and Comments Policy, and should be read with the Resolve Recommendations Tab 
Procedure and specific team standard operating procedures and work practice 
manuals. 

This policy replaces the 

• Monitoring Recommendations Policy (last updated 30 July 2021)
• Monitoring Recommendations Procedure (last updated 30 July 2021).

Senior Assistant Ombudsmen have overall accountability for ensuring their teams 
comply with this policy. Each team has responsibility for ensuring they adhere to this 
policy. 

2. Introduction

Under the Ombudsman Act 1976 (Cth) and the Ombudsman Act 1989 (ACT), the Office 
has the power to make recommendations and suggestions to entities. The Office also 
has powers to make recommendations and suggestions under various other pieces of 
legislation (see Section 3: Scope). It is the implementation of these recommendations 
and suggestions that ensure our insights effect real change so we need to ensure 
agencies do properly implement recommendations and suggestions they have 
agreed to. 
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• where action needed to implement the recommendation or suggestion is 
complex and we want to monitor implementation to ensure the entity’s actions 
are going to appropriately address the root-cause of the issue  

• where the recommendations and/or suggestions relate to topical or sensitive 
issues and we want regular updates from the entity on its remediation 

• where there is a strong public interest (assessed by relevant EL2) in holding the 
entity accountable to implement the recommendation or suggestion 
appropriately and in a timely manner 

• where there has been delay from the entity in implementing or one or more 
actions are expected to take a long time to implement (such as more than 12 
months) and we want to monitor to ensure implementation progresses in a 
timely manner. 

While monitoring activities can be conducted informally, all communication with the 
entity must be documented and stored appropriately in Objective or Resolve (e.g. 
emails or minutes of meetings).  

The team responsible for the initial investigation, assessment, visit, or inspection 
determines the form and timing of monitoring activities (within the bounds of any 
relevant legislation). 

7. Assessing implementation 

Assessing implementation means reviewing evidence and information provided by the 
entity to determine whether the entity has taken all action necessary to implement the 
recommendation or suggestion and address the risk or, if not, the extent of the 
progress made.  

As a general principle, we assess implementation of all recommendations and 
suggestions that have been accepted (this includes those that have been agreed, 
accepted in principle, partially accepted and supported). We do not assess 
implementation of recommendations and suggestions which have not been accepted. 
When an entity ‘notes’ a recommendation or suggestion rather than specifying 
whether the recommendation or suggestion is accepted or not, we record and report 
on the recommendation or suggestion as not accepted. If an entity notes a 
recommendation or suggestion, the team should communicate with the entity that this 
is treated as not accepted and encourage the entity to either accept or not accept the 
recommendation or suggestion.      

If a team is of the view that implementation of an accepted recommendation or 
suggestions should not be assessed (perhaps because the risk no longer exists), this 
should be discussed with the responsible Senior Assistant Ombudsman who retains 
discretion to decide not to assess implementation. A record of this decision must be 
kept in Resolve and/or Objective. Decisions not to assess implementation will be 
captured in internal reporting (see section 8). 
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The team responsible for the original investigation, assessment, visit, or investigation is 
generally responsible for assessing implementation of the resulting recommendations 
and suggestions.  
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An optional entity self-assessment has been developed to assist in obtaining 
information from agencies regarding implementation (available at Appendix B). 

Public Interest Disclosure investigations 

Section 55 of the Public Interest Disclosure Act 2013 (PID Act) gives us powers to make 
recommendations about the handling of a disclosure where we investigate on the 
basis of either a complaint from a discloser or a notification from an agency. Section 
55 requires agencies to tell us whether they accept our recommendations or not but 
there is no explicit power to follow up on agency implementation of recommendations 
and suggestions.  

To assess implementation of these recommendations and suggestions, an OMI may 
need to be commenced to assess implementation of recommendations and 
suggestions made following our investigation of a disclosure or a complaint about the 
handling of a disclosure by an agency. 

Where the original investigation took place under the Ombudsman Act 1976 (Cth), refer 
to above direction for own motion investigations and complaint investigations. 

Law Enforcement and Integrity Oversight 

Assessment of implementation of recommendations and suggestions is undertaken as 
part of regular inspection activities using provisions of the:   

• Telecommunications (Interception and Access) Act 1979
• Crimes Act 1914
• Surveillance Devices Act 2004
• Part V of the Australian Federal Police Act 1979
• under the Ombudsman Act 1989 (ACT), ACT Policing’s compliance with Part 3.11

and Chapter 4 of the Crimes (Child Sex Offenders) Act 2005 (ACT).
• Crimes (Assumed Identities) Act 2009 (ACT), the Crimes (Controlled

Operations) Act 2008 (ACT) and the Crimes (Surveillance Devices) Act 2010
(ACT)

• Compulsory examination powers under the Fair Work Act 2009
• Part 15 of the Telecommunication Act 1997.

ACT Reportable Conduct 

Section 17K of the Ombudsman Act 1989 (ACT) gives us the power to conduct an 
investigation into any reportable allegation or reportable conviction involving an 
employee of a designated entity or the response of the designated entity to the 
reportable allegation or reportable conviction. It also allows us to make 
recommendations to any person or body (s 17K(3)(b)). An entity must, as far as 
practicable, comply with a requirement of the Ombudsman Act under s 17K (s 17K(4)). 

Assessment of the implementation of recommendations can be initiated under s 17K. 
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Minister in the cases of implementing recommendations on courts and tribunals). 
Section 19 of the Ombudsman Act (ACT) is the equivalent ACT Ombudsman provision.  

Law Enforcement and Integrity Oversight 

Each inspection is followed up with an Inspection Report which includes a progress 
tracker recording the agencies progress against our previous findings. These reports 
are provided to the agency and are not public.   

Each regime also has a periodic statutory reporting obligation, which may result in 
either a published annual report, or a report to the responsible minister who will include 
our conclusions in their own public reporting.  Periodic reports include general 
observations but are less likely to reflect on implementation of specific findings 
agency-by-agency. 

Public interest disclosure investigations 

Historically, secrecy provisions under the Public Interest Disclosure Act 2013 prevented 
external reporting but do not apply to disclosures made on or after 1 July 2023. Case 
studies and summaries of investigations are included in the Commonwealth 
Ombudsman’s annual report.  

When an OMI is commenced to assess implementation of recommendations and 
suggestions, it would be open to the Ombudsman to publish any resulting report under 
s 35A of the Ombudsman Act if the requirements of this provision are met.  

ACT Reportable Conduct 

Reports or statements on an entity’s implementation of recommendations arising from 
s 17K investigations can be disclosed publicly under s 34 of the Ombudsman Act (ACT) 
if it is in the interests of an entity, person or the public to do so. Bi-annual and annual 
ACT Ombudsman reporting includes high level data on investigations.  

Commonwealth and ACT NPM reports 

Commencing FY 23-24, Post Visit Summaries will be published on our website after 
each NPM Visit, following appropriate procedural fairness processes with agencies. 
Implementation of recommendations and suggestions made in these Post Visit 
Summaries will be followed up and reported in the Australian NPM Annual Report 
and/or the next visit to that facility, whichever occurs earlier.  

Statutory Assessments under the Migration Act  

The Statutory Reporting team are notified upon tabling of the assessments by the 
Department of Home Affairs whether a recommendation has been accepted or not. 
Comment may be made in the next assessment about whether progress has been 
made in regard to any recommendations made. 

Inspector of the ACT Integrity Commission reports 
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Section 280(2)(c) of the Integrity Commission Act 2018 (ACT) requires the Inspector to 
include information about whether the commission has implemented any previous 
recommendations made by the inspector in its annual operational review. This must be 
included as an appendix to the Inspector’s Annual Report, which is tabled in the ACT 
Legislative Assembly and published on the ACT Ombudsman website within 15 weeks of 
the end of the relevant financial year. 

Notifying a complainant when an agency has not taken adequate and appropriate 
action  

Under s 12(5) of the Act, if the Ombudsman provides a s 15 report to an agency 
containing recommendations with respect to action in respect of which a complaint 
has been made: 

• where the Ombudsman is of the opinion that adequate and appropriate action 
has not been taken by the agency within a reasonable time after the 
recommendations are provided, give the complainant a copy of the 
recommendations with any comments the Ombudsman thinks fit, or 

• in any other case, provide the complainant with a copy of the 
recommendations with any comments the Ombudsman thinks fit.  

Internal reporting 

The Strategic Investigations teams report internally to the Executive Committee 
following the end of the financial quarter on the implementation of recommendations 
and suggestions. This only includes recommendations and suggestions that are 
captured in the Resolve Recommendations Tab.6 Refer to the Resolve 
Recommendations Tab Procedure for more information. 

The team who conducted the investigation, inspection, visit or assessment is 
responsible for ensuring implementation action for recommendations and suggestions 
within Resolve is up to date. All teams must ensure their recommendations and 
suggestions are up to date by 1 week after the end of the quarter to ensure accurate 
reporting (for example for the July to September quarter, it must be up to date by  
7 October). 

Responsibility for internal reporting for any recommendations and suggestions not 
captured in Resolve lies with the team that conducted the investigation, inspection or 
assessment.    

The number of recommendations and whether they have been accepted is reported in 
LEIO quarterly performance reports. 

As our recommendation follow up is routinely published, the Commonwealth NPM team 
does not currently report internally on implementation.  

6 With the move to all teams recording recommendations and suggestions in the new CRM, it is anticipated 
that future reporting under the new CRM will capture all recommendations and suggestions. 
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Reports about the circumstances of individuals’ long-term detention which contain 
recommendations to the Minister for Immigration are not currently reported internally  

9. When do we stop monitoring and assessing 
implementation 

There may be circumstances where it is appropriate to stop monitoring and assessing 
implementation of a recommendation or suggestion before it is fully implemented. It 
can be resource intensive for our Office to monitor and assess implementation of 
recommendations and suggestions, so it is important to recognise when we can, or 
should, cease these activities. 

Where we have assessed an entity has not implemented or partially implemented a 
recommendation or suggestion, a decision is made on a case-by-case basis whether 
to continue monitoring and implementation assessment activities. Relevant factors to 
consider may include: 

• significant changes to the entity’s policy, procedure, program delivery or 
systems that supersede our recommendation or suggestion 

• where we assess there is minimal risk or consequence associated with failure to 
implement compared to the resourcing required by our Office to continue to 
monitor and assess implementation 

• unreasonable delay by an entity in demonstrating implementation action or an 
entity’s failure to cooperate in implementation monitoring and assessment 
processes. 

Where we have decided not to undertake further implementation assessment or 
monitoring activity, we will formally advise the entity. In some instances, we may 
decide to include our decision in public reports. This may serve to publicly shift onus for 
implementing the recommendation or suggestion to the entity. 

Where we have assessed a recommendation or suggestion as low risk and we decide 
not to continue active assessment activities, we may write to the entity and require it to 
provide updates to our Office at regular intervals on its implementation progress and 
when the recommendation or suggestion has been implemented. This shifts the onus 
of following up to the entity. We should be clear with entities that providing further 
information to our Office will not change our finding on the implementation status of 
the recommendation (partially implemented or not implemented) nor are we 
endorsing the entity’s action or assessment of implementation status. 

Options to externally report or disclose a decision to stop monitoring and assessing ‘not 
implemented’ and ‘partially implemented’ recommendations are: 

• publishing our views on the implementation status 
• making a report to Parliament 
• discussing the matter with the relevant Minister 
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• informing the Prime Minister under section 16 Ombudsman Act (Cth) or the 
Speaker under section 19 Ombudsman Act (ACT). 

For some functions such as our Law Enforcement and Oversight function, an entity’s 
failure to implement recommendations and suggestions can impact risk assessments 
that inform the level of oversight applied in the team’s forward work program.  

In providing information to the decision maker, teams should highlight any risks 
involved for consideration. Decisions and the reasons for the decision must be 
recorded and saved in Objective/Resolve. Each team should specify in their own 
standard operating procedures or work practice manuals who the decision maker for 
these decisions is.  
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